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Allocation of risk: a changing world

By Richard Hawkins 
Bird & Bird LLP
Introduction

One question which should arise in the negotiation of a sponsorship deal is how do you allocate between the rights-holder and the sponsor the risk of things going wrong for reasons which are outside both parties control?  
Where there is this risk, known legally as force majeure, there are two specific areas that both brands and rights-holders need to consider:

· that certain rights are not delivered to the sponsor due to an event of force majeure; or 
· the rights are delivered but there is a material drop in their value due to an event of force majeure. 
This paper reviews both these risks and highlights the ways in which risk allocation in sponsorship contracts has changed over the past five years.
Material non-delivery due to Force Majeure (FM)
Non-delivery and reduction in value are treated differently in sponsorship negotiations.  

Some examples of non-delivery due to FM might be:

· a power outage at the relevant venue so the sponsor’s advertisement does not appear on the big screen; or

· the sponsor cannot use its hospitality tent at the venue because extremely adverse weather causes it to flood; or

· the sponsor does not received a planned personal appearance from a key player because the player has been taken ill. 

What happens in these situations? 

The rights-holder will initially argue that it should be able to rely on a standard FM clause which states that in these circumstances the rights-holder would be excused from its obligation to deliver, but must take all reasonable steps to mitigate the effects of the FM event and, if the non-delivery is material and persists for a period of time, the sponsor has the right to terminate.  Sponsors are often not happy with the standard FM position.  They will usually argue that if any of its material rights are not delivered (even if the reason for non-delivery is beyond the rights-holder’s control) then, assuming they have already paid all fees in respect of the rights, there should be some form of compensation.  

In the current economic environment, where quality sponsors are hard to find, rights-holders are increasingly taking the view that, in practice, if a material right was not delivered (for any reason), then in the interests of maintaining good relations with its sponsor, it would be unlikely to hide behind a force majeure clause. 

The outcome of this is that often the parties will agree that if material rights are not delivered due to FM:

· the sponsor will be entitled to receive substitute rights; and

· sometimes if the sponsor is not satisfied with the substitute rights offered they will be entitled to a refund in the fee which is commensurate with the level of the non-delivery. 
Reduction in value due to FM
But what happens if the rights are actually delivered but due to some kind of FM event they are worth a lot less to the sponsor?  

Examples include: 
· you sponsor a sports event, all your rights are delivered at the event but the event achieves nothing like the media exposure or public interest both parties expected because some of the top players or teams refuse to participate for political or security reasons or due to concerns about catching an infectious disease like swine flu; 

· or you sponsor a sports league which at the time was the top and most prestigious league in the sport but during the term of your sponsorship a rival league is set up (possibly with some teams which have defected from your league) and becomes top dog.  All your rights are delivered in respect of your league but its profile or “value” as a sports property is simply not what it was; 
· or both parties expect the event to be widely shown on television but as it turns out the event receives no TV coverage as the broadcaster who had bought the rights has gone bust; or  

· you sponsor an event which is granted an official status granted by the relevant sanctioning body (for example, an ATP 500 tennis event) and for some reason during the term of your sponsorship its status is downgraded. 
The traditional position
Five years ago, sponsors would not raise the issue of risks to the value of their rights and if they did, the rights-holder would generally respond very robustly with the following arguments: 

· the rights-holder would refer to the basic principle of caveat emptor or buyer beware.  These risks are part and parcel of sport.  The sponsor knows they are there when it buys a sports sponsorship.  If it is not comfortable with these risks then it can spend its budget on more traditional forms of advertising and marketing; and 
· the rights-holder would say that the sponsor is now a stakeholder in the sport/ event and these risks are a “shared problem”.  If the value of the sport/ event (and therefore the rights) falls, the rights-holder will suffer its own downsides.  For example, if the top players do not turn up for an event the rights-holder will not generate the revenues it anticipated from gate receipts and other revenue streams.  The rights-holder may suddenly have a loss-making rather than a profitable event.  So the argument goes you (the sponsor) should deal with your downsides and I’ll deal with mine – i.e. these FM risks are a shared problem and if they materialise any losses should lie where they fall.  

At that time, if these arguments did not win the day completely for the rights-holder, it would sometimes agree to take some risk in relation to one specific area only: the risk of a change in sporting regulations materially reducing the value of the sponsor’s rights.  By way of example, if you were the organising committee for an Olympic Games, you might agree that if the IOC changed its rules in a way which materially reduced your sponsor’s rights, you would give the sponsor a make-up or refund right commensurate with the level of the reduction.  The rationale for accepting risk in this area is that the organising committee does have a relationship with the IOC and could reasonably be expected to exert some influence over the IOC to prevent it from making these kinds of changes. 

Recent developments

This approach to the allocation of “reduction in value” risk has recently started to change.  This is mainly for the simple reason that the recession has made sponsorship more of a buyer’s market.  Maybe not so much for the top sports properties, but for everyone else the effect of budgets being cut and the new emphasis on ensuring value for money means that sponsors are negotiating harder and requiring more from rights-holders by way of protections in their contracts.

But, there have also been a number of recent high-profile occurrences of sports events being cancelled or 
severely disrupted by FM.  It probably started in 2001 with a number of sports events (including the Ryder Cup) being cancelled following the 9/11 terrorist attack.  In the same year, foot and mouth disease affected a number of sports events in the UK and Ireland (including the Cheltenham Festival and the Six Nations).  This was followed by SARS in 2003 which led to the cancellation of events all over the world, particularly in Asia.  More recently, the attack on the Sri Lankan cricket team in Pakistan last year led to the cancellation of a number of events in Pakistan (including the Cricket World Cup).  These incidents clearly raise the awareness of potential sponsors to these risks and move them onto the agenda in negotiations. 

So what kind of positions are the sponsors taking on these issues now?  Sometimes you will see a completely uncompromising approach.  The sponsor says: “I am paying for rights of a certain value, if their value goes down then I don’t care what the reason is or that the reason may be outside your control, but I want some of my money back”.  

What is the rights-holder’s response to this?  There is definitely “push back” but probably not as much as you would have seen 5 years ago.  

What we have not yet seen is a rights-holder agreeing to take all the reduction in value risk i.e. bearing the risk of any adverse effect whatsoever on the value of the sponsor’s rights.  This is obviously very difficult for the rights-holder to accept as it would involve it underwriting the general popularity of the event or sport.  It would put the rights-holder in a position where it would be handing out a refund to the sponsor because the event was competitive and exciting when the sponsor signed up but during the term of the contract it becomes dominated by one player or team and becomes a lesser event in terms of the public interest. 

But we are seeing rights-holders accept some reduction in value risk these days and negotiations we have been part of recently have involved long discussions about where you draw the line between what should be sponsor risk and what should be rights-holder risk. 

More common than the uncompromising approach by the sponsor is an approach where the sponsor identifies the key value areas of the sponsorship for its business and the FM risks to such value, and then tries to secure some kind of contractual remedy in relation to those specific risks.  

Clearly, the relevant value areas and risks will vary greatly from sport to sport and from deal to deal, and how much protection the sponsor ultimately secures will depend a lot on the relative bargaining power of the parties.  For example, if you are buying the title sponsorship of the Premier League for the next 3 years, you would probably decide it is not worth spending a lot of time negotiating a remedy if it ceases to be the top football league in England during that period.  On the other hand, if you are sponsoring a newly-established league in a sport where there have been threats to challenge to the rights-holders ownership or control, you would be well-advised to address this risk in your contract.

Along similar lines, you are likely to be more concerned about teams not turning up for security reasons if you are sponsoring an event in Angola than if your event is in Switzerland.

Case Study: Major Golf Tournament
A good example of this approach of identifying and protecting key value areas is the approach taken by one of our clients in the negotiation of its sponsorship of a major golf tournament.  

Quality of player field
In relation to these deals it was clear to the sponsor from the outset that in golf, the status of a tournament is largely determined by the quality of the player field.  So the quality of the player field for its tournament was absolutely key.  

The sponsor’s view was that it was paying for a top golf event.  The concern was that if the world’s top golfers did not turn up for any reason (including them refusing to travel for security reasons or due to a fear of contracting the latest strain of “SARS”), then the sponsor would not be getting what they were paying for.  
So its position was simple, even though ensuring the attendance of the top players was outside the rights-holder’s control, the contract had to set out a minimum standard in relation to the player field and if that standard wasn’t met, then there would have to be legal remedies for the sponsor. 

TV coverage
Another key area of value for the sponsor was TV coverage of the tournament in its key markets.  If for any reason the tournament was not televised in any of the sponsor’s key markets, this would be a serious value issue for it.  The rights-holder’s position on this was that it would use best efforts to secure coverage in such key markets but because ultimately this was not a matter within its control – it was not confident that it would be able to back to back a coverage obligation in its broadcaster contracts - it did not want to be on risk for the TV coverage being sub-standard.  

On this issue, it was important to be aware of the fact that the rights-holder’s and the sponsor’s interests were not completely aligned.  This is because the rights-holder would be looking to generate as much revenue as possible from the sale of TV rights, whilst the sponsor simply wanted maximum exposure in its key markets.  So whilst the rights-holder was saying that it would be trying to secure coverage in all of the sponsor’s key markets, we suspected that if a broadcaster in a particular market was not offering much (or, indeed, any) money for the rights, the rights-holder may be reluctant to invest time and effort in doing a deal with that broadcaster. 

So the sponsor’s position was that the contract had to set out minimum coverage obligations for the event and if the minimum targets were not met for any reason (including broadcaster default or any FM event), then there would have to be legal remedies for the sponsor. [image: image1.emf]
The risk allocation issue has probably been the single biggest change we have seen in sponsorship negotiations over the past 5 years or so.  It may be that it is a temporary change which has come about due to the fairly extreme market conditions of the last couple of years, but we think this is probably unlikely.  Now that this issue is on the sponsors’ radar, we think it is unlikely to come off. 
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Bird & Bird LLP’s market-leading sports group acted on a slew of major sponsorship deals.
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